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tered — all the rest were furnished beyond that period. Where 
materials are furnished under a special contract, as for the brick or 
lumber of a particular house, the lien may be entered within six 
months after the delivery of the last items, for that is the completion of 
the contract, (7 Harris, 341) ; but a contractor who goes to a lumber 
merchant, and obtains lumber as he needs it for the job in hand, 
makes a new contract at each purchase, and the statute bars all of 
the account more than six months old at the filing of the lien. Such 
seems to have been the case here. No special contract was shown, 
and there is no allegation that all the materials were furnished within 
the six months, as in 2 Harris, 56, and ibid. 167. The copy of the 
account filed shows that they were not, and, therefore, for so much 
of his claim as represents materials furnished before that period, 
the plaintiff ought not to have judgment. 

The judgment is reversed, and judgment is entered here for the 
plaintiff for $25 53, with interest from 1st July, 1854, and costs. 



In the Supreme Court of Texas. 

MIGUEL YENDO ET AL. VS. JESSE WHEELER ET AL. 1 

1. Where land is sold under a tax-law, it is necessary that every pre-requisite in the 
statute should be strictly complied with; otherwise, the purchaser under the 
tax-sale will take no title. 

2. An assessment to be valid under the Texas statute, with a view of collecting the 
taxes, must embrace a true description of the land, together with the name of 
the actual owner, whether resident or non-resident, and such other descriptive 
matter as will apprise the owner that his land is about to be sold for taxes. 

The opinion of the Court, in which the facts appear, was deli- 
vered by 

Wheeler, J. — The plaintiffs brought their action of trespass to 
try title to a league of land. They claimed as heirs of Manuel 
Yendo and his wife, Casiana Zambrano, under a title issued by the 
Commissioner of De Leon's colony, in 1833. The defendant 

1 This case has been kindly furnished us by a professional friend in Galveston, 
Texas, who assures us that the subject discussed is of much practical importance 
to our subscribers in that section of the Union. — Eds. Am. L. Reg. 
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claimed under a purchase made at a sale of the land for taxes, in 1850. 
The plaintiffs gave in evidence the grant to Zambrano, and proved 
that they were the heirs of the grantee, and that her husband, 
Manuel Yendo, died in 1828 or 1829. The defendants introduced, 
as evidence of titles in themselves, the deed of the assessor and col- 
lector of the county, bearing date on the 22d day of August, 1850, 
made in pursuance of a sale for the taxes for the year 1849. The 
deed recites the levy was made " upon the following property of the 
said M. Yendo, to wit : 4428 acres of land lying and situated on 
the Garcitas creek, adjoining the land of R. Eios and F. De Leon, 
as will appear by reference to the map of the county of Victoria." 
The deed purports to convey " all the right title and interest of the 
said M. Yendo, or of any other owner or claimant of the same un- 
known, under him, in and to the above described premis.es." The 
assessor testifies that he sold the land as the property of M. Yendo, 
a non-resident delinquent tax payer, from information derived from 
the map of the county. That the land was marked on the map as 
belonging to M. Yendo, and did not appear, by the records, to be 
claimed by any one else. He further testified, at the instance of 
the plaintiffs, that he levied on the land, by virtue of his tax list, of 
which he had three copies, that he had a rough draft of the non- 
resident delinquent tax payers, not on his alphabetical list, but on a 
separate piece of paper ; that these three rolls were not exact copies 
of this list ; that he had forwarded to the proper office at Austin 
one of the copies, and had deposited one in the county clerk's office, 
retaining one himself; he did not recollect, whether he had kept or 
destroyed the rough draft. The plaintiffs objected to the intro- 
duction in evidence of the assessor's deed, but their objection was 
overruled. After the assessor had given his testimony, they moved 
the court to exclude the deed, which the court refused. The plain- 
tiffs asked, among others, the following instructions, which were re- 
fused by the court, viz : "That the requirements of the assessment 
law must be strictly complied with, and that any material variance 
therefrom, when proved, is fatal to a deed made by virtue of a tax 
sale. 2d : That where it is shown that the assessor failed to state in 
his assessment roll the number of acres and the patentee or person 
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for whom the original survey was made, it is a fatal defect in the 
sale made under such assessment." There was a verdict for the 
defendant, a motion for a new trial overruled, and judgment on the 
verdict ; and the plaintiffs appealed. 

The question to be determined is as to the validity of the title of 
the defendants, acquired by their purchase at the sale of the land 
for taxes. To vest a title in the purchaser, the officer must have 
the power to sell, and the requirements of the law must have been 
complied with in making the sale. The authority of the officer to 
sell land for the non-payment of taxes, under the laws conferring 
the authority, is, in the language of the court in Williams vs. Pey- 
ton, 4 Wheat. 77, "a naked power, not coupled with an interest ; and 
in all such cases the law requires that every pre-requisite to the 
exercise of that power must precede its exercise, that the agent 
must pursue the power, or his act will not be sustained by it." This 
principle was recognized in the case of Hadley vs. Tanker sly, 
1 Texas Rep. And it was held that under the act of 1840 which 
did not make the deed prima facie evidence of the regularity of the 
sale, the party claiming under it must prove that all the pre-requisi- 
ties of the law had been complied with in making such sale." This 
statute does not dispense with a compliance with the requirements 
of the law by the officers, or relieve the purchaser from the effect 
of a non-compliance ; but only changes the burden of proof from 
the purchaser to the party impeaching his title; it is as necessary 
to the validity of the title now as it was, before this statute was 
enacted, that all the pre-requisites of the law should have been com- 
plied with. The principle, that the officer must exercise his author- 
ity strictly in conformity to law or his act will be invalid and will 
vest no title in the purchaser, is not affected by the statute. But it 
makes his deed prima facie evidence of the regularity of the sale, 
and throws upon the party impeaching the title of the purchaser, 
the necessity of proving that the requirements of the law were not 
complied with in making the sale. A distinction has been taken by 
counsel for the appellant between the power to sell, and the regu- 
larity of the sale ; and there, manifestly, is a clear distinction. The 
proceedings in making the sale may be regular, and the sale inef- 
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fectual to pass the title for the want of power in the officer to make 
it. This distinction has been recognized by the Supreme Court of 
New York, in the cases cited by counsel ; and it is there held, that 
the statute of the State, which makes the deed conclusive evidence 
of the regularity of the sale, and declared that it shall vest in the 
grantee an absolute estate in fee simple, applies only to the proceed- 
ings to be had, after the right and power to sell are acquired. 
2 Comstock, 66 ; 18 Johns. 441. To empower the assessor to sell, 
there must have been a legal assessment of the taxes, and a failure 
to pay them ; and there are other provisions of the law which must 
have been complied with, before the right and power to sell will 
have been acquired. Hart. Dig. arts. 3133, 3136, 3137, 3138, 
3150. 

It is not necessary here to determine, whether the assessor's deed 
is prima facie evidence under the act of 1848, before cited, of the 
existence of those facts, or that the requirements of the law were 
not complied with : and the decision of this case turns upon the 
inquiry, whether the evidence establishes such non-compliance with 
the requirements of the law. That it does, will, we think, be 
apparent by a comparison of the provisions of the law with the 
acts done by the officer in one or two essential particulars. The 
statute provides that all property shall be assessed "in the name 
of the owner, if known, and if not, then it shall be assessed by a 
description of the property ; if lands, it shall be described by the 
number of the tract, quantity of acres, and to whom patented." 
Hart. Dig. art. 3137. The statute thus plainly requires that the 
land shall be assessed in the name of the owner, if known ; but if 
he be unknown, it must be assessed by a description of the land. 
It provides what that description shall contain, and one of its 
essential constituents is the name of the grantee. The assessment 
in this case was made in the name of the supposed owner, M. 
Yendo. This, however, was a mistake. Manuel Yendo was neither 
the owner nor the grantee. He had died several years before the 
grant was made. Casiana Zambrano was the grantee, and the 
owners were her heirs, the present plaintiffs. It is manifest, there- 
fore, that the land was not assessed, either in the name of the 
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owner, or by such a description as the statute requires ; that it is 
one embracing, among many other particulars mentioned, the name 
of the grantee. That it should have been in the one mode or the 
other, clearly was necessary to the validity of the assessment. It 
may be said that it was the fault of the plaintiffs, that their title 
was not recorded in the county ; and it is true that it should have 
been so recorded. But if this afforded an excuse for not knowing 
who the owners were, it afforded none for not giving a correct 
description of the land by the name of the grantee. This could 
have been easily ascertained by reference to the abstract of original 
titles. The owners are not accountable for mistakes made in the 
county map, in causing which they had no agency. The statute 
further requires of the assessor to make out "three descriptive 
lists of all taxable property in his county, on which the taxes 
remain unpaid, belonging to non-residents, who shall be named, if 
known ; if unknown, shall be so described : one of which lists shall 
be filed in the office of the clerk of the county court of his county. 
Another shall be posted at the court-house door of said county, 
and the other shall be transmitted to the comptroller of the public 
accounts. Ibid. art. 3150. The assessor testifies that he made 
out three copies of his tax-list, one of which he forwarded to the 
proper officer at Austin, and one he deposited in the county clerk's 
office, retaining the other himself. It appears, therefore, that in- 
stead of posting up one copy at the court-house door, as the law 
required, he retained it in his possession. This was a material 
departure from the requirement of the law ; one object of which 
was to apprise the owner that his land was to be subjected to sale 
for the taxes, and to afford him an opportunity of preventing the 
sale by prompt payment. In the case of Zallman vs. WJtite, 
2 Comstock, 66, a case in point, the Court of Appeals of New 
York held this language : " An accurate designation or descrip- 
tion of the land assessed is essential to the validity of the assess- 
ment. The assessment of non-residents' lands is made with the 
ultimate view of collecting the tax, by advertisement and sale of 
the laud, if it should not be voluntarily paid. The controller's 
sale is a rigorous proceeding. It divests the owner of his title 
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without his consent, and often for a very trivial consideration ; and 
the Legislature has, therefore, shown a cautious solicitude that it 
should not be done without his knowledge." The assessment must 
contain a true description of the land, in order that the purchaser 
may be enabled to know what land he is purchasing, and that the 
owner may know, from the advertisement required to precede the 
sale, that his land is exposed to sale, and that he may save it by 
paying the tax. If the land be misdescribed in the assessment, it 
will, of course, be misdescribed in the controller's and county 
clerk's offices, and in the notices and advertisements. The mistake 
and falsity of description in the assessment necessarily runs 
through, and invalidates all the subsequent proceedings. In the 
case cited, it was said: "An assessment of non-resident land is 
fatally defective and void, if it contains such a falsity in the desig- 
nation or description of the parcel assessed as might probably 
mislead the owner, and prevent him from ascertaining by the 
notices that his land was to be sold or redeemed. Such a mistake 
or falsity defeats one of the obvious and just purposes of the 
statute, that of giving to the owner an opportunity of preventing 
the sale by paying the tax." 

It is obvious that the misdescription of the land in this case was 
calculated to mislead It is not to be supposed that an advertise- 
ment of the land of M. Yendo, would apprise those claiming title 
under a grant to Casiana Zambrano, that theirs was the land 
intended. To hold their title divested by a sale under such circum- 
stances, would be to defeat the manifest intention of the Legisla- 
ture, in the various provisions made to protect the right of the 
owner of land liable to be sold for the non-payment of taxes. But 
if the title were not obnoxious to this objection, there is another 
which must be held fatal to the right of the defendant, under his 
deed from the assessor. The deed professed to convey only the 
" right, title and interest of M. Yendo, or of any other owner or 
claimant of the same, unknown, under him." If the deed had 
assumed to convey the title of the unknown owner, without refer- 
ence to its derivation, or the person under whom he claimed, and 
the proceedings had been otherwise regular, it might have been 
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effectual. But when the officer has thus undertaken to convey a 
particular title, and the purchaser takes the title so conveyed, none 
other will pass by the deed. That manifestly conveys only the 
title of M. Yendo, and those claiming under him. But the plain- 
tiffs do not claim under Manuel Yendo, and consequently the deed 
does not profess to convey to the purchaser their right. 

We conclude that the assessor's deed was inoperative to divest 
the plaintiffs of their title ; not only because of the invalidity of 
the assessment, but because the deed did not convey the title of the 
plaintiffs, and consequently that the court erred in excluding it 
from the jury. The court also erred in refusing the instructions 
asked by the plaintiffs, and in overruling the motion for a new trial. 

The judgment must therefore be reversed, and the cause re- 
manded. 
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It will give us a clearer view of some of the foregoing proposi- 
tions, to look at them in the light of one or two cases. Perhaps 
we cannot better illustrate the truth, that what a judge says, in 
pronouncing an opinion, is not strictly authority, nor always re- 
liable, though his legal conclusion be correct, than by the leading 
case on the proof of marriage, Morris vs. Miller, 4 Bur. 2057 ; 
1 W. Bl. 632. This was an action for criminal conversation ; and 
it become necessary, therefore, for the plaintiff to establish his mar- 
riage to the lady, with whom the illicit intercourse was alleged to 
have been committed by the defendant ; and the point decided was, 
that evidence of matrimonial cohabitation and repute was not suffi- 
cient, but that what is called a marriage in fact must be proved. 
The same conclusion has been arrived at by every court, English 
and American, that has ever had occasion to decide the question, 
down to the present day. It is correct, beyond all doubt. The 



